Abstract
Introduction
Immunity from execution or immunity from enforcement measures is distinct from jurisdictional immunity. Immunity from jurisdiction refers to a limitation of the adjudicatory power of national courts, 1 whereas immunity from execution restricts the enforcement powers of national courts or other organs.
In the course of the twentieth century many European states have changed from an absolute to a restrictive jurisdictional immunity concept. With regard to limiting a broad immunity from enforcement measures, however, a more hesitant approach prevailed in the case law of most European countries. Traditionally, it seemed that, unlike 'restrictive' or 'relative' adjudicatory immunity concepts, immunity from execution was considered to be absolute. This may have led to its characterization as 'the last bastion of State immunity'. 2 The main reason for this difference between absolute and relative immunity is usually seen in the more intrusive character of enforcement measures compared with merely adjudicatory powers. 3 However, also in the field of enforcement measures immunity is no longer generally considered to be the unequivocal rule. A number of national courts have clearly expressed their opinion that enforcement immunity is also no longer absolute. They do, however, wrestle with the precise conditions and criteria under and by which such enforcement immunity should be granted or denied. Equally, scholarly conceptualizations concerning the correct delimitation between permissible and impermissible enforcement actions frequently encounter difficulties. 4 In addition to the possibility of waiving enforcement immunity, the most important general trend points towards opening up certain types of state property, not serving public purposes, to measures of execution. However, contrary to the requirements of immunity from jurisdiction, the distinctive criterion is not the nature of the act in issue but rather the purpose of the property to be subjected to enforcement measures. This implies that limitations on enforcement immunity are less intrusive than in the field of immunity from jurisdiction. Thus, a more cautious view is also reflected in various national and international codification attempts.
National immunity legislation regularly prohibits enforcement measures against foreign states in principle. One of the few pieces of such genuine European statutory law, the 1978 UK State Immunity Act (SIA) 5 is an example of this approach. 6 It permits enforcement measures only 'in respect of property which is for the time being in use or intended for use for commercial purposes'. Cf. Schreuer, supra note 1, at 126; Sinclair, supra note 1, at 218. 4 See Bouchez, 'The Nature and Scope of State Immunity from Jurisdiction and Execution', 10 NYIL (1979) 3, at 17ff. S. 13(2) UK SIA, supra note 5, provides: 'subject to sub-sections 3 and 4 below b) the property of a State shall not be subject to any process for the enforcement of a judgment or arbitration award or, in an action in rem, for its arrest, detention or sale'. Similarly, s. 1609 of the US Foreign Sovereign Immunities Act of 1976 (FSIA), 15 ILM (1976) 1388, provides: 'subject to existing international agreements to which the United States is a party at the time of enactment of this act the property in the United States of a foreign State shall be immune from attachment arrest and execution except as provided in sections 1610 and 1611 of this chapter '. restrictive approach taken by many national courts to enforcement immunity. It phrases the exceptions to the general rule of immunity from enforcement in such a restrictive way that actual enforcement measures will rarely be permissible. Article 18 of the ILC Draft Articles 18 provided for three main exceptions from enforcement immunity: (1) waiver, (2) property specifically set aside for the satisfaction of the underlying claim, and (3) assets serving commercial purposes, present in the forum state and connected with or linked to the underlying claim or defendant entity. The new UN Convention departs from this approach by introducing a basic distinction between 'pre-judgment measures of constraint' and 'post-judgment measures of constraint'. With regard to the first type of measures Article 18 of the new UN Convention permits enforcement measures only in the case of (1) consent and (2) earmarked property. 19 With regard to post-judgment measures of constraint the UN Convention has retained the three exceptions of the 1991 ILC Draft Articles. It did, however, modify the link criteria of the property serving commercial purposes by eliminating the 'connection with the underlying claim '. 20 This article undertakes to analyse recent European court practice in the field of enforcement immunity 21 with a view to establishing whether the existing trends in the law, as embodied in the aforementioned conventions, are reinforced, modified, or discontinued. Art. 18 UN Convention, supra note 16, provides: '[n]o pre-judgement measures of constraint, such as attachment or arrest, against property of a State may be taken in connection with a proceeding before a court of another State unless and except to the extent that: (a) the State has expressly consented to the taking of such measures as indicated:
(i) by international agreement; (ii) by an arbitration agreement or in a written contract; or (iii) by a declaration before the court or by a written communication after a dispute between the parties has arisen; or (b) the State has allocated or earmarked property for the satisfaction of the claim which is the object of that proceeding.' 20 Art. 19 UN Convention, supra note 16, provides: '[n]o post-judgment measures of constraint, such as attachment, arrest and execution, against property of a State may be taken in connection with a proceeding before a court of another State unless and except to the extent that: ... (c) it has been established that the property is specifically in use or intended for use by the State for other than government non-commercial purposes and is in the territory of the State of the forum, provided that post-judgment measures of constraint may only be taken against property that has a connection with the entity against which the proceeding was directed.' 
General Judicial Conceptualizations of Enforcement Immunity
Most European states seem to accept that immunity from execution measures can also no longer be considered absolute. 22 However, in the various conceptualizations of a restrictive immunity understanding states have been generally far more reluctant to remove the traditional immunity shield. This seems to reflect the awareness that enforcement measures imply a far greater and more direct interference with a foreign state's sovereignty than adjudicatory jurisdiction.
A Absolute Immunity from Enforcement Measures
Only very few cases reflect the understanding that immunity from enforcement measures should still be regarded as absolute in principle. Most of them are older cases no longer reflecting the current law, although, in particular, French courts have tended until very recently to regard enforcement immunity as absolute. 23 Such a paucity of cases may be somewhat misleading with regard to countries where the law is fairly clearly in favour of absolute immunity from execution. Thus, it is not from the case law but rather from the legislation in force that one may assume that, for instance, Russian courts will accord absolute immunity from enforcement measures (in the absence of a waiver).
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B The Major Distinction in the Application of the Concept of Restrictive Immunity
While in the field of jurisdictional immunity the nature of an act as iure imperii or iure gestionis is decisive, concerning immunity from execution it is prevailingly the purpose of the property against which enforcement measures are sought that determines whether or not immunity will be granted. 77, the court held that 'a judge seised with an application for the vacation of an attachment order is obliged to acknowledge the absolute nature of the immunity from execution'. See, however, the more restrictive approach of French courts in the 1980s infra, at the text to note 131. 24 See infra, the text to note 94. 25 Bouchez, supra note 4, at 25; Fox, supra note 1, at 399.
In one of the best-known enforcement immunity cases, the Philippine Embassy Bank Account Case, the German Constitutional Court stated that [t] here is a general rule of international law that execution by the State having jurisdiction on the basis of a judicial writ of execution against a foreign State, issued in relation to non-sovereign action (acta iure gestionis) of that State upon that State's things located or occupied within the national territory of the State having jurisdiction, is inadmissible without assent by the foreign State, insofar as those things serve sovereign purposes of the foreign State at the time of commencement of the enforcement measure.
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This view, confirming a basic distinction between property serving sovereign, on the one hand, and non-sovereign purposes, on the other hand, is reflected in many other court decisions in European countries. A Dutch court qualifed it as a 'rule of international law ... that public service assets are exempt from measures of execution in another country'. 27 More recently the rule was upheld in a Belgian judgment in which the court 'confirme, dans le cadre de l'immunité d'exécution, la distinction entre les biens affectés à des fins souveraines (iure imperii) et les biens affectés aux fins de gestion (iure gestionis) ' . 28 Similarly, according to the Italian Constitutional Court, in order '[t]o deny immunity from execution ... it is also necessary that the property to which the request for attachment or the process of execution refers is not destined to accomplish public functions (jure imperii) of the foreign State'. 29 Similarly, the Italian Court of Cassation found that 'the idea that immunity from execution in the forum State is limited to the assets of the State ... used in the exercise of sovereign functions or devoted to public purposes is now accepted as a rule in the international community'. 30 Even Swiss courts, which have been very liberal in denying immunity from enforcement measures to foreign states, 31 respect the immunity of assets allocated for the performance of acts of sovereignty.
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As will be shown below, it is the exact determination of whether or not this requirement of a public purpose is fulfilled which forms the core issue of the majority of enforcement immunity decisions. 
C Equalization of Enforcement and Jurisdictional Immunity
Some court decisions suggest that immunity from enforcement measures should be treated in the same way as restrictive immunity from jurisdiction. This has become the established case law in particular in Switzerland, where the highest court, the Federal Court, developed a case law which regarded enforcement as a 'logical consequence' of jurisdiction and thus denied immunity from execution where jurisdictional immunity had already been denied.
The Federal Court has consistently held that immunity from execution should be seen as a consequence of jurisdictional immunity. 33 Accordingly, it has also tended to deny immunity from enforcement measures with regard to foreign state property. The major policy argument in favour of such further restriction of enforcement immunity seems to have been the fact that a denial of jurisdiction on the enforcement level would render the adjudicatory jurisdiction, granted under a restrictive immunity concept, meaningless. 34 The resulting liberal approach in granting enforcement measures was only restricted by a rather rigid, judicially created requirement of a Swiss nexus of the underlying subject-matter of the dispute (Binnenbeziehung) which goes beyond the requirement that the property subject to enforcement should be present in Switzerland.
This is illustrated by the attempted enforcement of the arbitral award in the LIAMCO v. Libya oil concessions dispute. 35 In order to satisfy its claim against Libya, the American oil company obtained the attachment of Libyan state property held in Swiss banks. When Libya challenged these seizures by claiming immunity, the Swiss Federal Court annulled the attachment orders for lack of a sufficient legal link (Binnenbeziehung) between the underlying expropriation dispute and Switzerland. The mere fact that the seat of the arbitration was Geneva was not considered sufficient.
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This notion of a Swiss nexus of the underlying subject-matter of the dispute (Binnenbeziehung) was already developed in earlier Swiss decisions, such as the important Julius Bär Case, where the Court said with regard to a foreign state's activities:
In order that a legal relationship to which a foreign State is a party may be considered to be connected with Swiss territory, it must either have its origin in Switzerland or fall to be performed in Switzerland, or the debtor must have at least taken certain steps which make Switzerland a place of performance. 'As soon as one admits that in certain cases a foreign State may be a party before Swiss courts to an action designed to determine its rights and obligations under a legal relationship in which it had become concerned, one must admit also, that that foreign State may in Switzerland be subjected to measures intended to ensure the forced execution of a judgment against it. If that were not so, the judgment would lack its most essential attribute, namely, that it will be executed even against the will of the party against which it is delivered': Royaume de Grèce In République Arabe Unie v. dame X, for instance, the plaintiff, a lady domiciled in Zurich, successfully sought the attachment of state property as a provisional measure in order to secure rent due under a lease concerning a villa in Vienna. 41 The court apparently saw a sufficient Swiss nexus in the fact that the lease contained a choiceof-forum clause in favour of the Swiss courts and provided for payment to be made into a Swiss bank account. The Federal Court further rejected the argument that the state property should be considered exempt from enforcement measures because it had been used to make payments for weapons purchases. The court found that because this specific purpose no longer applied at the time of sequestration there was no impediment to the enforcement jurisdiction of Swiss courts.
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The discussion shows, however, that the liberal Swiss approach also finds its limits where attachment or other measures of constraint may affect property clearly devoted to sovereign puposes, such as running diplomatic or consular missions, etc. In this respect the Federal Court has clarified that its approximation of jurisdictional and enforcement immunity finds its limits in the exemption of property specifically assigned for public purposes. It held:
The Federal Tribunal considers immunity from execution as simply the consequence of jurisdictional immunity. A foreign State which in a particular case does not enjoy jurisdictional immunity is not entitled to immunity from execution either, unless the measures of execution concern assets allocated for the performance of acts of sovereignty. 47 It thought that foreign states should lose their immunity from execution with regard to any iure gestionis acts as a direct result of their lack of immunity from jurisdiction with regard to such acts:
The general interest which attaches to the exemption from execution of the Belgian State on its own territory does not exist in the case of a foreign State which has transacted some negotium in Belgium. Such a State has subjected itself to Belgian laws and cannot claim to benefit from considerations of authority and prestige belonging in Belgium to those authorities which there exercise and must exercise sovereign power.
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In general, however, Belgian courts do not follow such reasoning, but rather adhere to the public versus private purpose distinction when determining immunity from execution claims. 49 The Italian Court of Cassation also relied on the parallel treatment of jurisdictional and enforcement immunity for pragmatic reasons [i] f immunity from jurisdiction does not apply to activities jure privatorum, the same must be true for immunity from the execution of a judgment that has recognized a private claim, where the foreign State does not comply with that judgment. 
D Inspiration from Diplomatic Immunity
In the relevant case law one can recognize a certain overlap between genuine state immunity considerations and the need to protect the diplomatic and consular representation of states as it finds its expression in customary as well as conventional 44 See supra text starting at note 25. Socobel, supra note 45, at 5 (ILR). 48 Ibid., at 6. 49 See supra note 28.
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Libya v. Rossbeton, supra note 30, at 67 (ILR).
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Condor and Filvem, supra note 29, at 401 (ILR). diplomatic and consular law. This rationale appears in a number of cases involving embassy accounts, 52 where the reason for exempting them from the enforcement jurisdiction of the forum state seems to lie primarily in protecting the ability of embassies to serve their diplomatic functions. This overlap also becomes evident when diplomatic or consular premises are the object of enforcement proceedings. In such situations both diplomatic 53 and consular 54 law, on the one hand, and the law of state immunity, on the other hand, provide for exemptions. 55 Thus, cases of attempted enforcement against embassy buildings have been largely unsuccessful in European courts. 56 Sometimes, granting state property immunity from enforcement measures finds its justification in diplomatic or consular law. In an Italian case it was decided:
The provisions in articles 22, paragraphs 1 and 3, and 31, paragraph 1.a, of the Vienna Convention on Diplomatic Relations, of April 18, 1961, provide not only for immunity of the premises of a foreign Embassy from any measures of civil judges, but also for the exemption from jurisdiction, in case concrete measures are taken on immovable property.
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The Swiss Federal Court also expressly referred to Article 22(3) of the Vienna Convention on Diplomatic Relations when holding that embassy bank accounts allocated for the financing of a diplomatic mission enjoyed immunity from attachment. 58 In another case concerning the attachment of embassy accounts the Dutch Council of State held that [it] is necessary to take into account in this connection that great importance has traditionally been attached to the efficient performance of the functions of embassies and consulates; confirmation of this is provided in the Vienna Conventions on diplomatic relations (1961) and consular relations (1963).
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See infra text starting at note 164. Diplomatic immunities and inviolabilities have also served as important considerations for courts when interpreting, and frequently limiting, the scope of waivers of immunity.
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E Total Denial of Immunity from Enforcement Action
As far as one can tell from the cases reviewed, courts in European states are reluctant to deny immunity from enforcement measures entirely. Nevertheless, courts sometimes use sweeping language that seems to leave (almost) no room for any immunity from execution. For instance, in a 1973 Dutch immunity case, the Dutch Supreme Court expressed adherence to a very limited immunity concept. It held
[i]nternational law is not opposed to any execution against foreign State-owned property situated in the territory of another State.
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Apparently Turkish courts generally refuse to grant immunity from execution to foreign states. In a number of recent cases Turkish courts have held that foreign state property may be seized and subjected to conservatory measures. In 1993 the Turkish Cour de Cassation held that foreign states did not enjoy immunity from execution and that their property in Turkey could be seized because the applicable Turkish legislation exempted only assets of the Turkish state. 62 For the same reasons, a Turkish execution tribunal held that movable and immovable property of a foreign state could be seized.
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F Executive Authorization for Enforcement Measures
In a number of states enforcement measures against the property of foreign states still require executive authorization. 64 This implies that any enforcement measure against a foreign state and its property necessitates, normally express, permission which is usually given by the foreign ministry of the forum state, sometimes in conjunction with its justice ministry.
This procedure has attracted substantial criticism. 65 The decision to grant or deny immunity from execution thereby becomes politicized, subject to political considerations of the executive branch, and, unless the executive regularly grants immunity, is likely to lead to even more friction than an exclusively judicial decision. At the same time an 60 See infra text at note 104. authorization requirement severely limits the rights to a remedy of potential plaintiffs. In some states this has even been viewed as a potential infringement of a fundamental right of access to justice. As a result of this criticism, the authorization requirement was abolished in a number of states. One of the most prominent examples is the US, where the FSIA has transferred the decision whether or not to grant immunity from execution to the judiciary. 66 In some European states, too, the law has changed in this direction. Italy is an example of such a development. However, the change did not occur through legislative intervention. Rather, it resulted from judicial review exercised by the Italian Constitutional Court. Originally, a 1926 law provided that 'there shall be no attachment, seizure or, in general, measures of execution against the movable or immovable property, vessels, funds, securities and any other assets belonging to a foreign State, without the authorization of the Minister of Justice'. 67 In contrast to Italy's rather progressive court practice with regard to jurisdictional immunity, permission to take enforcement measures was rarely granted. 68 After some unsuccessful attempts, 69 the requirement of such executive authorization was successfully challenged in the Condor and Filvem Case as being contrary to the constitutional right of access to court enshrined in Article 24 of the Italian Constitution. The Constitutional Court found the single article of Royal Executive Decree No. 1621 of 30 August 1925, transformed into Law No. 1263 of 15 July 1926, is invalid under the Constitution in so far as it makes it necessary to obtain the authorization of the Minister of Justice for measures of protection or execution against property belonging to a foreign State other than property which, pursuant to the generally recognized rules of international law, cannot be subject to coercive measures. 70 Almost at the same time as the Italian Constitutional Court dealt with this fundamental rights challenge, the Spanish Constitutional Court had to address a similar problem in the Abbott case. 71 Although the case did not concern an authorization requirement, the Spanish Court had to address the issue whether absolute immunity from execution would be contrary to a right of access to courts. The Constitutional Court partially recognized the violation of the fundamental right to a fair hearing by a tribunal, as established in Article 24 of the Spanish Constitution. It held that ' [g] from execution [it] must be treated as a breach of Article 24(1) of the Constitution, in that it imposes a restriction on the right of execution for which there is no ground in law'. 72 Having said that there was a fundamental right to the enforcement of judicial decisions, the Constitutional Court also established that this right was not absolute, and that it did not cover the measures of constraint against the property of foreign states protected by international immunities. According to the Constitutional Court, measures of constraint against bank accounts of embassies were covered by the scope of the immunity of execution and, therefore, not subject to an embargo by domestic courts.
The Abbott case was followed by a 1994 case against Brazil in which the Spanish Constitutional Court reaffirmed that the fundamental right to a judicial decision and its execution may be limited by legitimate exceptions-the immunity of execution of foreign state property being one of these legitimate exceptions. 73 In a subsequent case the same court held that 'enforcement is an integral part of the fundamental right provided for in Article 24 of the Constitution-any other interpretation would deprive the law of its efficacy and would transform it into a mere declaration of intentions'. 74 The Constitutional Court further declared that the lower courts had not exhausted the execution possibilities available, such as credits, aid, or subsidies granted to the foreign state.
In a 2001 decision the Spanish Constitutional Court, though reaffirming its earlier case law according to which the right to a fair hearing includes the right to enforce the court's judgment, made it explicit that diplomatic and consular property is always immune from execution, and that the determination of property as iure gestionis or iure imperii is not a constitutional question, and, therefore, must be made by ordinary courts. 75 In Greece, too, the requirement to obtain executive authorization for enforcement measures against foreign states is based on legislation. 76 In addition, Greek case law has clarified that the authorization requirement applies to interim measures as well.
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The issue whether the requirement of prior executive authorization for enforcement measures was compatible with the right of access to court, as discussed by the Italian courts, 78 was also raised before the Greek courts. 80 The Chamber of the Supreme Court therefore decided to refer the case to the Full Court. It held that the right to effective remedies in case of enforcement proceedings may, under certain conditions, be subject to restrictions. Such restrictions should be provided for by law and should not violate the substance of the protected right or be disproportionate to the aim pursued and the means employed'. 81 The Supreme Court further opined that the refusal of the Minister of Justice to consent to enforcement proceedings against a foreign state was not contrary to the aforementioned rules of the ECHR and the ICCPR if such enforcement proceedings were directed against the property of a foreign state serving jure imperii purposes or, if such proceedings might endanger the international relations of the country with foreign states. 82 An alternative enforcement attempt in Germany failed because the German Supreme Court refused recognition to the Greek judgment, which it considered to be contrary to international law principles of state immunity. 87 it found no violation of Article 6 ECHR, considering that 'the grant of immunity to a State in civil proceedings pursues the legitimate aim of complying with international law to promote comity and good relations between States through the respect of another State's sovereignty'. 88 Significantly, in these cases, the ECtHR did not engage in any in-depth inquiry into the proportionality of such abrogation of the right of access to court-as it had demanded in its own earlier immunity As with immunity from jurisdiction, it is generally accepted that immunity from enforcement measures may be waived by a state. This is clearly reflected in Articles 18 and 19 of the UN Convention which permit enforcement measures if expressly consented to by states, 91 and it is also found in the ECHR, 92 the ILA Draft Convention, 93 and national immunity legislation. This exception to enforcement immunity is even recognized in countries adhering to an absolute immunity standard. For instance, the new Russian Civil Procedure Code provides that 'arrest of property of a foreign State located on the territory of the Russian Federation, taking against that property other measures of constraint, attachment against that property for execution of a decision of a court may be taken only with the consent of the competent authorities of the respective State, unless otherwise provided by an international treaty of the Russian Federation or by a federal law'. 
Does a Waiver of Immunity from Jurisdiction Encompass a Waiver of Immunity from Enforcement?
The general rule is that a separate waiver is required for purposes of enforcement measures and that a waiver of immunity from jurisdiction does not normally also imply a waiver of immunity from enforcement. 95 The requirement of a separate waiver is also clearly expressed in the UN Convention, 96 S. 13(3) UK SIA, supra note 5, dealing with enforcement immunity, states that 'a provision merely submitting to the jurisdiction of the courts is not to be interpreted as a consent for the purposes of this subsection'.
On the basis of this fairly well-settled law it is not surprising that national courts also generally require an additional waiver of enforcement immunity. Adherence to this rule can be found in a decision of the Czechoslovak Supreme Court in 1987. It held that 'submission of the foreign State to the hearing in Czechoslovak courts does not imply that the foreign State submits to their jurisdiction also as regards the execution of the judgment'. 99 A 1997 English decision also upheld the requirement of separate waivers. In An International Bank v. Republic of Zambia the court held that '[s]ubmission to jurisdiction and waiver of the privileges of a State in relation to service of proceedings, do not imply a waiver of immunities/procedural privileges in relation to service of a default judgment against a foreign State and execution'. 100 In similar unequivocal terms, a French court holding that an arbitration clause implied a waiver of jurisdictional immunity held that '[w]aiver of jurisdictional immunity does not in any way involve waiver of immunity from execution'. 
Scope of a Waiver
When national courts have to interpret waivers of immunity from enforcement measures they tend to limit the scope of such waivers in order to avoid a possible conflict with immunities derived from consular or diplomatic law. A 1989 English case provides a good example of such an appoach. The High Court held:
A contractual waiver of State immunity from jurisdiction and enforcement will not be sufficient to waive the inviolability and immunity of either the premises and/or property of a diplomatic mission, or the private residence and/or property of a diplomatic agent, enjoyed under, respectively, Articles 22 and 30 of the Vienna Convention on Diplomatic Relations.
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A similar issue concerning an overlap between a waiver and diplomatic immunities was decided by a French court in the NOGA Case.
103 It had to deal, on the one hand, with an express waiver in a loan agreement according to which any immunity relating to the application of an arbitral award was waived and, on the other hand, with the protection of state property, in particular embassy bank accounts, necessary for the running of a diplomatic mission. 
La seule mention, dans le contrat litigieux, que 'l'emprunteur renonce à tout droit d'immunité relativement à l'application de la sentence arbitrale rendue à son encontre en relation avec le présent contrat' ne manifeste pas la volonté non équivoque de cet Etat de renoncer à se prévaloir de l'immunité diplomatique d'exécution et d'accepter qu'une société commerciale puisse, le cas échéant, entraver le fonctionnement et l'action de ses ambassades et représentations à l'étranger.
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Implied Waiver
The most difficult issues with respect to waivers concern the question whether a waiver of immunity has to be express or whether it can also be implied and, if the possibility of an implied waiver is recognized, which acts constitute such waiver. Both the UN Convention 105 and the ECHR 106 seem to require express consent. The ILA Draft Convention, however, clearly contemplated the possibility of an implied waiver of immunity from execution. 107 In this context particular problems have arisen when courts have been requested to interpret the meaning of arbitration clauses accepted by states. The restrictive language of the UN Convention, the ILC Draft Articles, and the ECHR indicates that a mere arbitration clause does not imply a waiver of enforcement immunity but rather requires an additional, express consent to such enforcement measures. This approach has been traditionally adhered to by courts in Europe. 108 Nevertheless, some national courts have been ready to interpret arbitration agreements more broadly.
By this broad interpretation French courts have changed their interpretation of language found in the ICC Arbitration Rules which provided: '[b]y submitting the dispute to arbitration by the International Chamber of Commerce, the parties shall be deemed to have undertaken to carry out the resulting award without delay and to have waived their right to any form of appeal insofar as such waiver can validly be made'. 109 Initially this provision was interpreted by French courts not to imply a waiver from execution measures. 110 However, in the Creighton decision the Cour de Cassation changed its approach and held: 104 Ibid. 'The fact that the contested contract mentions that "the borrower renounces any right to immunity relating to the application of an arbitral award rendered against him concerning the present contract" does not express the unequivocal will of that State to renounce the possibility to use its diplomatic immunity from execution and to accept that a commercial enterprise could possibly hinder the functioning and actions of its ambassadors and foreign representatives'. 105 Art. 24 ICC Rules of Conciliation and Arbitration that 'this stipulation constitutes merely an undertaking to submit voluntarily the award and to recognise its binding force but does not contain any allusion to the immunity from execution from which a party might be entitled to benefit. It cannot therefore be interpreted as implying the waiver of a right with which it is not intended to deal'.
L'engagement pris par un Etat signataire de la clause d'arbitrage d'exécuter la sentence dans les termes de l'article 24 du règlement d'arbitrage de la chambre de commerce international implique renonciation de cet Etat à l'immunité d'exécution.
111
Swedish courts also had to interpret arbitration agreements and their implication for immunity from enforcement measures. In a 1972 decision the Swedish Supreme Court refused to read an arbitration agreement as an implicit waiver of immunity with regard to the court appointment of an arbitrator in a situation where a foreign state refused to nominate its arbitrator. 112 In another case relating to arbitration, however, Swedish courts were more willing to accept the idea of an implied waiver. In a 1980 appellate decision the Svea Court of Appeal found that by approving an arbitration clause Libya had waived its immunity. The clause had been inserted into an oil licence agreement with an American company and had given rise to arbitration proceedings between the parties. The successful claimant sought the enforcement of the arbitral award before the Swedish courts, but the losing state party objected, claiming immunity.
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B Enforcement against Property Specifically Set Aside for the Satisfaction of the Underlying Claim (Earmarked Property)
Property, as a rule money, transferred to and located in the forum state for the specific purpose of paying certain obligations is generally considered to be subject to execution measures and not to benefit from enforcement immunity. The availability of earmarked property or funds for enforcement measures is acknowledged in the UN Convention 114 as well as in the IDI Resolution. 115 It is also generally accepted in the case law. For instance, in a 2001 ruling of a French appellate court it was held: 
Sont saisissables les biens affectés par l'Etat à la satisfaction de la réclamation en question ou réservés par lui à cette fin, à défaut à tous autres biens de l'Etat étranger situés sur le territoire de l'Etat du for ou prévus pour être utilisés à des fins commerciales, sans qu'il soit besoin d'établir que lesdits biens étaient affectés à l'entité
117
This decision was based on an earlier appellate court ruling which had held that immunity from execution could be ruled out in exceptional cases where the asset attached had been allocated by the wish of the foreign state for the achievement of a purely commercial operation carried out by it or by a body created by it for that purpose.
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The rule that earmarked funds do not enjoy immunity from execution was also confirmed by the House of Lords. In the Alcom case it dealt with embassy accounts which are normally considered to serve sovereign purposes, thus being immune from enforcement measures. The House of Lords acknowledged, however, that even an embassy bank account, if it is earmarked by the foreign state solely for commercial transactions, will not be immune from measures of execution.
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C Measures against Assets Serving other than Governmental Non-commercial Purposes
Most immunity instruments and the case law of European courts provide for an exception from immunity for property serving non-governmental purposes. For instance, the UN Convention exempts from immunity property 'specifically in use or intended for use by the State for other than government non-commercial purposes'; 120 similarly the ILA Draft Convention speaks of enforcement measures against property 'in use for the purposes of commercial activity'. 121 The UK SIA provides for enforcement measures against property which 'is for the time being in use or intended for use for commercial purposes'. 122 commercial purposes, without it being necessary to establish that such goods were destined for the entity against which the proceedings had been brought'. 117 Société Sonatrach v. Migeon, Cour de cassation (1st Civil Chamber), 1 Oct. 1985, 77 ILR 525. 'A distinction is to be drawn between two types of assets. The assets of a foreign State are, in principle, not subject to seizure, subject to exceptions in particular where they have been allocated for an economic or commercial activity under private law which is at the origin of the title of the attaching creditor. On the other hand, the assets of public entities, whether personalized or not, which are distinct from the foreign State, may be subjected to attachment by all creditors of that entity, whoever they are, where the assets form part of a body of funds which that entity has allocated for an activity governed by private law'. 118 
Nexus Requirement
One of the more controversial issues with regard to enforcement immunity remains the question whether the denial of such immunity requires some connection or nexus between the property against which enforcement measures are sought and the underlying claim or the entity involved. In fact, there are a number of different types of nexus requirements in international instruments, national legislation, and court practice that may lead to different results in specific situations.
One nexus requirement-which is clearly expressed in the US FSIA 123 -demands a connection between the property and the underlying claim. Similarly, the ILA Draft Convention requires that '[t]he property is in use for the purposes of commercial activity or was in use for the commercial activity upon which the claim is based'.
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The generally restrictive approach of the ECHR is also reflected in its Article 26 which permits enforcement measures only against property 'used exclusively in connection with [an industrial or commercial] activity'.
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Another related type of nexus prerequisite can be seen in a required connection between the property and the defendant state entity. The ILC Draft Articles stipulated that one of the two main types of links is present, requiring that the property 'has a connection with the claim which is the object of the proceeding or with the agency or instrumentality against which the proceeding was directed'. 126 This nexus requirement was severely criticized by some states. In fact, the wording of the nexus requirement in the ILC Draft Articles remained controversial until the end of the ILC's deliberations on this subject. 127 In the new UN Convention it has been modified in so far as the link between the property and the underlying claim has been discarded, leaving a 'connection with the entity against which the proceeding was directed' as the only nexus requirement.
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The most liberal approach is pursued by the UK SIA which requires only that the property against which enforcement measures are sought 'is for the time being in use or intended for use for commercial purposes' 129 without demanding a special nexus. European court practice is not uniform with regard to a nexus requirement. Many decisions seem to distance themselves from any such requirement. For instance, the Italian Constitutional Court characterized a 'specific link with the subject matter of the request, namely the specific allocation of the property for the commercial transaction from which the dispute arose' as a 'further restriction [which] is not generally recognized, and in particular is rejected in Western Europe, including the United Kingdom'. 130 The fact that many national courts do not even discuss a nexus requirement indicates that they look only at the purpose of the property concerned without requiring a specific connection or nexus.
On the other hand, there is still practice in some European states that supports the upholding of such a nexus requirement: French courts have traditionally adhered to it. In both the Eurodif 131 and the Sonatrach 132 cases the Cour de Cassation upheld the requirement of a special connection between the state property seized and the activity underlying the claim. However, in a more recent decision of the Paris Court of Appeal, in the Creighton case, even the French courts seem to have relinquished such a nexus requirement. 133 
The Distinction between Property Available for Enforcement Measures and Property not Subject to such Measures
The availability for enforcement measures of property used for iure gestionis or nonpublic purposes, or, as it is somewhat awkwardly put in the UN Convention, for 'other than government non-commercial purposes', 134 is recognized in many states. 135 The true difficulty lies in defining and identifying the scope of property not used for sovereign purposes and thus subject to enforcement jurisdiction. 136 In the case law reviewed one can clearly recognize that the broad categories, identifying types of property generally considered to serve sovereign or non-commercial purposes as they are found in the UN Convention and other immunity instruments, have been followed and refined. (a) Embassy premises Diplomatic and consular premises as well as related property serving diplomatic or consular functions are the paradigmatic examples of property serving non-commercial purposes and thus being immune from execution. This immunity, derived from the inviolability of such premises under diplomatic and consular law, 137 is also expressly reaffirmed in a number of state immunity codifications. 138 Court practice is relatively uniform in respecting the immunity of embassy premises and buildings. 139 Courts have, however, clarified that the immunity from execution of embassies extends only so far as the performance of the duties of the mission requires. Thus, state-owned immovable property no longer used for diplomatic purposes ceases to be protected by immunity from enforcement measures.
(b) Cultural centres
In a case concerning the seizure of real property destined to serve as a cultural centre for a state which owned the premises and buildings, the Swiss Federal Court modified its earlier case law according to which it treated jurisdictional and enforcement immunity in a strictly parallel fashion. It held that, according to public international law, certain objects serving public purposes were generally exempted from enforcement measures:
Immunity from forced excution extends, independently from the nature of the dispute, 'to assets which a foreign State possesses in Switzerland and which it has designated for its diplomatic service or other task incumbent upon it in the exercise of its sovereign powers'.
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In the particular case, the Federal Court held that the Spanish Institute was to be regarded as having been allocated to tasks 'related to the exercise of sovereign powers', 142 and thus not subject to attachment. In a similar way, execution measures sought against the Goethe Institute in Athens in order to enforce the Greek Supreme Court's judgment in the Distimo Massacre Case were unsuccessful. 143 Though it was not the court which refused enforcement measures against the Goethe Institute and the German Archaeological Institute in Athens but the executive, which refused to give permission, the effect remained the same: real property which serves as a cultural centre is not available for enforcement measures. The Swiss Federal Court held that premises used as information offices also served the public purposes of a state and were thus exempt from enforcement measures. The court reasoned, very broadly distinguishing state property in the following way:
Only the patrimonial assets (biens patrimoniaux) of these authorities and not their administrative assets (biens administratifs) may be seized, because the latter are assets of the local authority directly allocated for the performance of its tasks under public law.
(d)
145 This is clearly reflected in the UN Convention which expressly characterizes 'property of a military character or used or intended for use in the performance of military functions' as government non-commercial property. 146 Thus, in a 1987 Dutch case, an interlocutory injunction attaching a cruiser in order to secure rights and obtain payment of the salvage money was not permitted because a warship served non-commercial purposes, even when not 'on duty'. 147 On the other hand, in a 1993 Dutch Supreme Court decision it was held that the provisional seizure of a state-owned ship was not precluded from enforcement by immunity where the seized vessel was used by a commercial shipping company with which the plaintiff had entered into contractual relations for the sale of goods:
There is no rule of unwritten international law to the effect that seizure (provisional or otherwise) of a vessel belonging to the State and intended for commercial shipping, is permissible only if the seizure is levied for the purpose of insurance or to recover a ('maritime') claim resulting from the operation of the vessel.
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The notion that state-owned ships in commercial service are subject to enforcement measures can already be found in the 1926 Brussels Convention for the Unification of Certain Rules Relating to the Immunity of State-Owned Vessels. 149 The idea of denying any enforcement immunity of commercial ships is also upheld in the case law of various states. 150 The immunity from enforcement proceedings of a central bank (section 14(4) State Immunity Act), is a relevant factor for a Court to consider when deciding whether to exercise a discretion allowing proceedings to be served outside the jurisdiction. 156 One should note that this decision-based on the SIA-differs from the Trendtex case, decided on the basis of customary international law. In that case the Court of Appeal considered that the Central Bank of Nigeria was not an emanation of the state entitled to claim immunity and that, since the Bank was not immune, its funds were not immune from seizure or injunction.
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In the French NOGA case, discussed above, 158 the attachment of central bank funds was also in issue. However, the court did not refuse attachment because the funds served public purposes. Rather, it considered that the funds of the Russian central bank, a separate legal entity, could not be used to satisfy the debt of a third party, the Russian Federation.
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But respect for the exemption of central bank funds is not unlimited in European courts. A good example is provided by a 1985 decision of the Swiss Federal Court in which the court recognized in principle that foreign state property serving public purposes was exempted from enforcement measures in Switzerland. With regard to a foreign central bank's property held at the Swiss National Bank it refused, however, to exempt such property unless it was specifically demonstrated that the property in question served public purposes:
Immunity can therefore only be claimed by reason of the nature of the assets subjected to the attachment where those assets are allocated in an identifiable manner for the performance of a sovereign function. ... a plea of immunity is inadmissible, in respect of money and securities, unless the documents or specified sums have been designated for the performance of such tasks. 160 In fact, it refused to quash an attachment order of a lower Swiss court because the appellant state 'failed to give any details as to the designated purpose of th[e] deposit [which] could equally well form part of the private fiscal assets of the Libyan Central Bank'. 161 Earlier, the same Swiss court had also denied immunity from attachment to funds of the Turkish central bank held in various Swiss banks.
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A restrictive approach was also adopted in the German Central Bank of Nigeria Case. The court reaffirmed the basic premise that only assets dedicated to the public service were exempted from forcible attachment and execution and, with regard to the assets specifically affected, it held that the 'petitioner's attachment seeks to reach the respondent's cash and securities accounts, i.e., assets which are not "in the public service" of the respondent. . . . A possible use of these assets in the future to finance state business cannot serve to establish their present immunity.'
(f) Embassy accounts
Embassy and consular 164 accounts, at least as far as they are used for running a diplomatic or consular mission, are normally considered to serve non-commercial (public) purposes and are thus protected by immunity from execution measures, in particular immunity from attachment. This exemption is also expressly provided for in the UN Convention, which clarifies that the immunity is not limited to embassy accounts, but extends to 'property, including any bank account, which is used or intended for use for the purposes of the diplomatic mission of the State or its consular posts, special missions, missions to international organizations, or delegations to organs of international organizations or to international conferences'. 165 The underlying idea of protecting the functioning of state missions (ne impediatur legatio) is generally accepted by national courts. However, questions have arisen with regard to issues such as mixed accounts, burden of proof, past, present, or future use of accounts, and related problems. 166 There is quite some case law with regard to these issues because embassy accounts are the assets most likely to be available in foreign states. In fact, cases dealing with embassy accounts may rank among the most frequently litigated enforcement immunity cases.
As already mentioned there is ample evidence of a general acceptance of exempting embassy accounts serving public purposes from enforcement measures. For instance, the German Constitutional Court regarded it as a rule of international law that execution measures against property serving a sovereign purpose of a foreign state were inadmissible. More specifically with regard to embassy accounts it held:
Claims against a general current bank account of the embassy of a foreign State which exists in the State of the forum and the purpose of which is to cover the embassy's costs and expenses are not subject to forced execution by the State of the forum. 167 Similarly, a Dutch court regarded embassy accounts as property intended for the public service of that State. Establishing, maintaining and running embassies is an essential part of the function of government and hence of the public service. Moneys intended for the performance of this function must therefore be treated as property intended for the public service.
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In the English Alcom case the House of Lords explicitly considered it to be a rule of customary international law that a bank account of a diplomatic mission used to defray the expenses of running the mission enjoys immunity from execution in the receiving state. 169 Similarly, the Spanish Constitutional Court held that measures of constraint against bank accounts of embassies are in any case covered by the scope of immunity from execution. 170 In a subsequent case the same court was even more protective in expressly characterizing the property of diplomatic and consular missions as absolutely immune from measures of execution.
171 This is all the more remarkable, given the fact that the same court recognized that a right of access to courts which included a right to enforce judgments had a fundamental rights quality.
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Sometimes the public purpose of property may be questionable. There is some case law clarifying this notion. For instance, the Swiss Federal Court held that funds allocated to cover accommodation costs for embassy personnel are also part of the protected assets used for the financing of a diplomatic mission. 173 In a German case, on the other hand, not involving an embassy account proper, but rather a bank account of a foreign trade institute which also functioned as the trade section of the consulategeneral of a foreign state, the court looked closely at the purpose of the accounts in 166 Fox, supra note 1, at 380ff, 404ff. 167 issue. It denied immunity from attachment because it considered that the foreign trade institute's function was a private one furthering exclusively commercial purposes rather than the sovereign purposes served by a consulate. 174 But there is also judicial practice pointing in a different direction. In some cases state-held funds have not enjoyed immunity from attachment even though they may have served public purposes. In a 1978 Dutch case the District Court of Amsterdam apparently did not look at the purposes but focused on the nature of holding a bank account when it said that a foreign state's 'reliance on the purposes for which the sums attached were intended, viz., public purposes, cannot succeed because, much as these sums were to be used for public purposes, this circumstance cannot render the moneys themselves immune from attachment'. 175 The case involved a tort action brought by a Dutch rehabilitation centre against Morocco in the course of which plaintiff had asked for and obtained a garnishee order on funds held by the defendant. The Dutch court denied the state's request for the withdrawal of the garnishee order.
Some jurisdictions adopting a more restrictive approach also require waiver of immunity for any embassy accounts. In a 1997 decision a Czech court departed from its earlier decision to allow execution against foreign embassy accounts, reasoning that a state 'could be subject to the jurisdiction of Czech courts only if it voluntarily submitted to such jurisdiction'.
176 A French court held that a waiver of immunity (which was indeed not unambiguous) could not be construed so as to include bank accounts necessary for the functioning of a diplomatic mission. 177 If one accepts that the immunity of state property from enforcement measures primarily depends upon whether or not it serves a public purpose, rules, including evidentiary rules, on determining such purpose become crucial. It seems that many courts are more and more willing to presume the public purpose of property, at least if claimed by the respondent state and not disproved by the applicant.
Many European courts have been very reluctant to question the characterization of the purpose of assets provided by defendant states. The classic cases concerned the attempted attachment of embassy accounts. The Philippine Embassy Bank Account Case, decided by the German Constitutional Court, laid down broad principles followed by a number of other courts. While it basically held that immunity from enforcement cannot be considered absolute, it placed a high burden on plaintiffs by endorsing a quasi-presumption in favour of the sovereign purposes of an embassy account. The court held:
Because of the difficulties of delimitation involved in judging whether that ability to function is endangered, and because of the potential for abuse, general international law makes the area of protection enjoyed by the foreign State very wide and refers to the typical, abstract danger, but not to the specific threat to the ability of the diplomatic mission .... ... for the executing authorities of the receiving State to require the sending State, without its consent, to provide details concerning the existence or the past, present or future purposes of funds in such an account would constitute interference, contrary to international law, in matters within the exclusive competence of the sending State. 178 Similarly, an official statement that certain foreign state assets were serving a public purpose was accepted in another more recent German case concerning Brazilian government bonds. 179 In that case the Brazilian finance minister's affirmation in lieu of an oath was sufficient proof of the sovereign purpose. In the court's view, to require further proof would have constituted an illicit interference in Brazil's internal affairs.
Following the path made by the German Constitutional Court, 180 the Austrian Supreme Court, in a 1986 judgment, held that execution of a judgment on an account of an embassy is permitted only exceptionally if the plaintiff proves that the account serves the exclusively private purposes of the embassy. The court considered that although there was no rule in international law which prohibits execution against foreign States in general, there is such rule as to the execution on property which serves the performance of sovereign (embassy) functions. Due to the difficulties involved in judging whether the ability of a diplomatic mission to function was endangered international law gave wide protection to foreign States and referred to the typical, abstract danger to the ability of the mission to function and not to the specific threat in a particular case. 181 With regard to mixed accounts the Austrian Supreme Court expressly departed from its 1958 decision in Neustein v. Indonesia according to which execution on a bank account of a foreign mission was inadmissible only if the account was exclusively allocated for the exercise of the sovereign rights of a sovereign state (representation abroad), but admissible if it was also used for private purposes. In that case the Supreme Court had held:
Before an interim injunction was issued, there should have been inquiries to discover whether what is held at the bank is extraterritorial property or an account for the making of payments on commercial transactions of private law. The mere fact that the bank account is in the name of the Republic of Indonesia 'for its legation' does not permit the inference that the account exists exclusively for the exercise of the sovereign rights of a foreign State (representation abroad) and is not an asset serving private law functions. 182 In the 1986 judgment, the court instead expressly relied on the German Philippine Embassy Bank Account Case, 183 and held that mixed accounts which also cover the expenses and costs of a mission are not subject to execution in Austria without the consent of the foreign state, and that thus the creditor would have to prove that an embassy bank account 'was only used for the exercise of private functions and therefore ... not beyond execution'.
The idea of a rebuttable presumption in favour of the public purpose of state-owned property was also adopted by the 187 With regard to the purpose of embassy accounts the House of Lords held the head of the diplomatic mission's certificate that property is not in use or intended for use by or on behalf of the state for commercial purposes is sufficient evidence of that fact unless the contrary is proved. 188 The reasoning of the German Constitutional Court in the Philippine Embassy Bank Account Case was almost literally followed by the Dutch Council of State in a 1986 decision in which it held that it is 'beyond doubt that rules of customary law prescribe immunity from execution in respect of the enforcement of a judgment, even if the court which gave the judgment was competent to do so under these rules (as in the present case) if this execution relates to assets intended for public purposes'. The Council of State also considered that a note verbale ... from the Turkish Embassy in The Hague in which it is stated that all the money in the attached account had been transferred by the Turkish Government in order to defray the costs of the Turkish Embassy in The Hague in the performance of its functions. ... [A] declaration of this kind must be deemed to be a sufficient basis for assuming that these moneys were indeed intended for the public purposes of the Turkish State.
scope of the bank balances held by it, since this would entail an unacceptable interference under international law in the internal affairs of this mission.
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A similar approach can be seen in Italian cases. In Banamar-Capizzi v. Embassy of the Republic of Algeria, for instance, the Italian Court of Cassation held [a] ttachment or enforcement proceedings are therefore excluded because the funds in question appear to be devoted to financing the expenses necessary to fulfil sovereign purposes. Therefore any attempt to check if such funds are effectively used in whole or in part for those purposes would inevitably result in an undue interference in the affairs of the diplomatic mission. 192 Belgian courts, at least initially, seemed to be willing to look at the underlying purpose of assets. In two decisions as recent as 1995 a Brussels court held that it was necessary to determine whether the funds subjected to attachment had been allocated in whole or in part for sovereign activities. In République du Zaïre v. d'Hoop the court held that there was power to examine assets belonging to a state in order to determine their nature. 193 Since the defendant state had failed to provide any evidence that the attached embassy accounts had been allocated for sovereign activities, the court found against immunity from execution. However, the Brussels Court of Appeal overruled it and held that a foreign state could not be forced to prove the nature of funds. The appellate court stated:
III. En vertu des principes de souveraineté et d'immunité, l'
Etat étranger ne peut être contraint à apporter la preuve de la nature des fonds saisis-arrêtés. 194 In Irak v. SA Dumez the same reversal occurred. The Brussels civil court thought that it was for the defendant state to prove the public purpose of state funds. 195 This decision was overruled on appeal by the Brussels Court of Appeal which relied on a presumption that embassy bank accounts had a public purpose. The court further held that requiring a state to prove the sovereign purposes of funds in embassy accounts would be contrary to the principle of immunity:
In a 2000 case the Brussels Court of Appeal clearly endorsed a rebuttable presumption in favour of the public purposes of embassy funds: Swiss courts seem also to have become more and more ready to accept a presumption in favour of the public purpose of embassy and consular accounts although, at least initially, a more restrictive attitude prevailed. In a 1982 case the Federal Court upheld an order requesting further information from a consular officer with regard to a bank account held in his personal name but used for both personal and consular expenses. 198 In a 1986 case the same court refused to quash an attachment order made by a lower Swiss court because the appellant state had 'failed to give any details as to the designated purpose of th[e] deposit [which] could equally well form part of the private fiscal assets of the Libyan Central Bank'. 199 In a 1990 case, however, the Federal Court held that Swiss authorities were entitled to rely on diplomatic notes claiming specific sovereign functions of bank accounts held in the name of a foreign permanent mission in Geneva in the absence of any evidence to the contrary from the claimant.
(g) Other State property
While embassy or consular accounts serve as the basis for most of the litigation concerning execution against foreign state property, other tangible or intangible assets may also become the object of attempted enforcement measures. In such cases, it is the purpose of the assets which usually serves as the distinguishing criterion in order to determine whether or not it should be protected by immunity. For instance, in the course of French litigation aimed at enforcing an arbitration award made against Yugoslavia, debts owed by the French national airline to the Yugoslav state were held not to be subject to attachment because they were intended to cover overflight charges which directly related to the 'exercise of that State of its prerogative powers linked to its national and international sovereignty as that sovereignty applies to its territory and airspace'. 201 The application of the purpose test to other state property was also reconfirmed in a 1971 Belgian case in which applicants sought to attach a film made for the state of Liberia. According to the Belgian court the solution to the problem must be sought in the light of the purpose for which the State against which the attachment is directed allocates or intends to allocate the articles in question. If the articles are allocated or in use for a purpose which concerns the ius imperii any attachment, even conservatory, is excluded because even in the latter case the freedom of use and the freedom of allocation of the articles subjected to attachment will be affected and the objective pursued by the State will be thwarted or prejudiced. 202 On this basis, the court disallowed the attachment of the film which, it thought, would 'without doubt serve to pay tribute to the Head of State whose picture appears in the films and will also contribute to the prestige of the State itself, as personified by the Head of State'.
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D Other Enforcement Measures, such as Provisional, Pre-judgment Measures of Constraint
Apart from measures of constraint aimed at enforcing judgments already delivered against a state, the need may arise for provisional measures before final judgment to be imposed. The most important provisional measures are pre-judgment attachments of property in order to secure assets for the eventual enforcement of a subsequent judgment, followed by pre-judgment attachments for the purpose of establishing jurisdiction. This applies mostly to the attachment of bank accounts 204 and seizure of commercial ships. 205 The question arises whether the rules concerning enforcement immunity also apply to provisional measures or whether distinct rules are called for. It seems that the established practice of most European courts disregards such differentiation and uses the same test with regard to the permissibility of pre-and postjudgment measures. 206 For instance, the Italian Court of Cassation held:
According to an international customary law principle, the assets of a foreign State are exempt from provisional and executive measures, provided that the assets are used in the exercise of sovereign functions or to attain public goals. Hence, also in case of conservatory or enforcement acts, immunity from jurisdiction can be applied to activities carried out in the exercise of the powers of a public authority, whereas it is excluded in case of private activities. 207 The German decisions in the Central Bank of Nigeria 208 and the NIOC cases 209 also concerned pre-judgment attachments, and both used the purpose test that would also have been used in regular enforcement proceedings. The Swiss courts also use the same standard for pre-judgment attachment claims as for enforcing final judgments.
Of course, there is still the problem of practical limits that may prevent national courts from looking beyond their own legal systems, such as the non-availability of foreign decisions or, at least, the non-availability of translations. But this problem is clearly reduced as a result of the increasing accessibility of national court decisions on the internet. It also seems that the risk that national courts may be less inclined to take foreign cases into account as a result of national state immunity codification, as in the UK, has not materialized. Quite to the contrary, the law of state immunity from enforcement has proved to be a field of positive judicial cross-fertilization.
